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Aubreviation
LR

oMy

AG Processing
Ameren

ARC
ASLRRA
BASF

BNSF
Bunge
Canadian Pulp
Cleveland
CMA

CI
Consumers
Ccp

CPUC

CSX

CURE

GLOSSARY OF COMMENTING

PARTY NAME ABBREVIATIONS

Party Name

Association of American Railroads

American Forest & Paper Association

AG Processing Inc.

Ameren Services Company

Alliance for Rail Competition

American Short Line and Regional Railroad Association
BASF Corporation

The Burlington Northern and Saﬁta ?e Railway Company
Bunge Corporation

Canadian Pulp and Paper Association

City of Cleveland, Ohio

Chemical Manufacturers Associa;ion and American Plastics Council -
Canadian National Railway Company |
Consumers Energy Company

Canadian Pacific Railway C'ompar’xy

California Public Utilities Commisgipig

CSX Corporation and‘CSX Transportatlon, Inc. ,;

Consumers United for RanlEqulty

Dakota, Minnesota '&';‘Eagtéﬁib Railroad Corporation



DOA

DOT

Dow
DuPont

EEI

Farmrail

TF1

Finger Lakes

IMPACT

Towa Traction

Kansas

KCS

Montana Wheat & Barley

MRL

New York
NGFA
NITL

NMA

United States Department of Agriculture kk

United States Department of Transportation

Dow Chemical Company

E. I. Du Pont de Nemours and Company

Edison Electric Institute

Farmrail System, Inc.

Fertilizer Institute

Finger Lakes Railway Corporation

Committee to Improve American Coal Transportation (Arkansas
Electric Cooperative Corporation, Edison Mission Energy and
Midwest Generation LLC, UtiliCorp United)

Iowa Traction Railroad Company

Kansas Department of Transportation, Kansas Corporation Com-
mission and Kansas Office of the Attorney General

Kansas City Southern Railway Company

Montana Wheat & Barley Committee, Colorado Wheat Administra-
tive Committee, Idaho Barley. Commission, Idaho Wheat Commis-
sion, Oregon Grains Commission, Nebraska Wheat Board, South

Dakota Wheat Commission and Washington Barley Commission

Montana Rail Link, Inc., 1&M Rail Link, LLC and Southern Rail-
way of British Columbia

State of New York
National Grain and Feed Association
National Industrial Transportation League

National Mining Association:: ‘ 
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NRLC

NS

OG&E
Ohio RDC
Oklahoma

Otter Tail

OxyChem
Port Authority
PPL

RLD

SPI

Transition

up
Wayerhaeuser

WCTL

Williams

Wisconsin Central

National Railway Labor Conference

Norfolk Southern Corporation and Norfolk Southern Railway
Company

OG&E Electric Services

Ohio Rail Development Commission

Oklahoma Department of Tréﬁsportation

Certain Coal Shippers (Otter. Taxl Power Company, Public Service
Company of Colorado, Southwestem Public Service Company,
TUCO, Inc., Tucson Electric Power Company and Western Re-
sources, Inc.)

Occidental Chemical Corporation and OxyVinyls, LP

Port Authority of New York and New Jersey

' PPL Electric Utilities Corporaﬁon and PPL Montana LLC

Rail Labor Division, Transportation Trades Department, AFL-CIO -
Society of the Plastics Industry, Inc. |

Transition Corporation

Union Pacific Corporation and Union Pacific Railroad Company
Weyerhaéuser Corporation

Western Coal Traffic League,-American Pubhc Power Association,
National Rural Electric Cooperative Association, Alliant Energy
Corporation, Central and Sou est Services, Inc., City of Grand .
Island, Nebraska, City U pringfield, Missouri, LaFayette -
Utilities System, Northern States Power Company, Platte River
Power Authority, Salt. - Agricultural Improvement and
Power District and Texa: al Power Agency

Williams Energy Servnces ;

Wisconsin Central System
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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB EX PARTE NO. 582 (SUB-NO. 1)

MAJOR RAIL CONSOLIDATION PROCEDURES

REPLY COMMENTS OF NORFOLK SOUTHERN

Pursuant to the Board’s Advance Notice of Proposed Rulemaking (“ANPR"’),'
served March 31, 2000, Norfolk Southem Corporation and Norfolk Southern Railway Company
(jointly, “NS” or “Norfolk Southern”) respectfully submit these reply comments on the issue of
proposed modifications to the Board’s policies and rules governing proposed major rail consolida-
tion transactions." These reply comments are supported by the attached Verified Statemeﬁt of
William J. Baumol ?

NTROD ION

The Board received opening comments from approximately 130 parties represent-
ing a broad spectrum of interests, including major railroads like NS, smaller carriers, shippers, rail
employees, government agencies and officials and other parties. The comments included‘ many

constructive suggestions for improvements in the Board’s policies and rules governing major rail
g maj

! As in its opening comments, NS uses the term “merger” as a shorthand reference to all

mergers, consolidations, acquisitions of control and ‘other combmatlons invelving two or more
Class I rail carriers, that are subject to Board review under 49: U SC. §§1 1321 11326.

Professor Baumol’s statement was jointly comnnssmn ' by CSX, Norfolk Southern and
UP, and may be separately submitted with the reply commentq of the other sponsoring carriers.
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consolidations. For example, many pariies (including NS) urged the Board to apply more

rigorous scrutiny of future major rail consolidation proposals by requiring a more persuasive
showing that a proposed transaction will producé clear and substantial net public benefits, and to
give much greater weight in the approval process to the ei’fects of the transaction on rail service
(both during and after the merger implementation period) and on the abiiity of the merged cam’eré
to maintain and expand rail infrastructure and capacity. Many parties (including NS) also
suggested that, because any future major rail consolidation proposal is likely to set in'motion a
process that will deternune the final structure of the North Arherican rail industry and potentially
create a system comprised of two large, transcontinental railroads with lines exténding beyond the
U.S., the Board should revise its merger rules to ensure appropriate consideration of potential
“downstream’ and cross-border impaéts and the prgser\'_rati‘on of effective rail competition
(including shipper’s existing routing options over major gateways). Many parties (including NS)
also suggeéted useful changes in the Board’s eVidentiary rquirements aqd procedures designed to
improve the Board’s decision-making process in major rail éonsolidation proceedings.

Unfortunately, the Board’s ANPR also elici;§§ numerous proposals that, in vary’ingk
degrees, would be counterproductive or even dangerous to the future health of the rail industry
and its ability to deliver safe, efficient and competitivé rail sc__l,ryi)qe. Some barties, reflecting open
hostility to the prospect of any further railroad consolidatioq, -pypposed vairious rules that would
put onerous, in some cases virtually insuperable, evidentiarfgbufdens and requirements on rail
merger applicants. Other parties, viewing the likely prqspeqil_b(’)f further major rail consolidations

 as an opportunity to advance ulterior reguiatory or cq_mmeréiil._é;gendas, proposed instead to

saddle future mergers with a host of burdensome redgi}emqus designed to vemedy conditions that

-8-.




terminal areas, compulsory trackage right

shippers; “bottleneck” rate requireﬁlents and similar me:

competition are not addressed to remedyin
They seek instead to alter the fact that'most

that has everything to do with market conditions (' st cases cannot support th-ca_ er

- -rail service at panicplai‘ facilities) and virtuall 0 with rail;oﬁd mergers (which,

competition-preserving conditions imposed

served rail shippers w1th 6nly a singlé‘.wrﬁfrgg

their forced abceyésﬁ posals should #ot be li




comments, it Wi
the:.completion’




and introducing costly dual operations over often busy rail segments. By reducing revenues and

increasing costs, the forced access proposals would sap the rail industry’s incentive and ability to

invest.

Accordingly, Norfolk Southern strongly ur s thé Board to reject these extremer: .

re-regulation proposals and to take a more balanced approac the development of new rail

merger rules. Future major rail consolidations may well:b public interest, and make

possible significant improvements in the quality and compe ness of service to rail customers.

Recognizing that possibility, the Board should not adopt a s igid or inflexible rules that will ,;’

handcuff the agency and effectively preclude approval of maj yllil consolidation proposals

otherwise beneficial to the public interest. Instead, the Board should focus on genuine merger- . ..

related impacts, leaving other ancillary issues to be résolvedj (if at all) through private-sector

negotiations and, if necessary, through appropriate legislatioﬁf It.is entirely appropriate for the '
Board to redefine the policy factors to which it will givé sigl};ﬁ}:faﬁt weight in reviewing future

major rail consolidation proposals, and to adjust its evidéntialrygrlelquirements‘ and procedures to

focus on these policy factors. But the new merger rules shq_\‘jl' "iciiéntify those policy prefc_repceé

in a sufficiently flexible manner so as to ehcourage private-seé@r éccommodiations of competing i

interests and permit the Boardv to reconcile its varying poliﬁclyl qp;éijjc,icrations in deciding whether

particular major rail consolidation proposals would be con;istéﬁ;tygith the public interest.
DISCUSSION

Given the large volume of opening comments'ésubhﬁited in thié proceeding and .th‘efi;:

extremely short period for replies, Norfolk Southern will not attempt to respond to all of théif;ii)any
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proposals and arguments presented during the openipg rq:;\;nd.zi" »:Instead. Norfolk Southern will
focus on the issues it believe§ are most salient to the Boa(disrteassessment of its rail merger rules
and briefly explain NS’s perspective on those issues.
L GENERAL MERGER STANDARDS

As NS explained in its opening comments, it.»i's’.e‘htirely appropriate that the Board

adopt new merger rules that “raise the bar” for approval of future major rail consolidation

proposals. NS Comments at 8-12. In view of the current balanced structure of the rail industry,
the possibility that inter-carrier alliances and coordinations may ;;:hieve at least some of the
benefits of mergers, the serious (although relatively short-term service disr;xptiohs éxpetienced
during the implementation of recent consolidation t;'ansac;tigns, and the likelihood that any major
rail consolidation proposal now would in all likelihood tr_igg%\é@ther, probhbly final, round of ‘
rail mergers, the Board should scrutinize future major rail con§;§liéation proposals more carefully ..
and more skeptically. The Board should require a more persqévsjiyje, showing ihgt a proposed
transaction would indeed have net public benefits that are tangible;’ significant and likely. The
Board should also give more rigorous scmtiny to claimed mergér beneﬁts and merger-related

service impacts, as NS and other parties have suggested.

It would be a serious mistake, however, for the Board to presume that further

major rail consolidations -- including potential transcontinental mergers -- are unlikely to be in the -

public interest, or to incorporate in its revised merger mles any;pr‘ejs'umption {express or impliéd)' i

against further major rail consolidations. It is too soon now to tell for sure, but additional rail

*  The Board therefore should not interpret NS’s failure t rés’_;iond here to a particular;;

proposal or argument raised in the opening comments as indicat
such position.

-12-
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consolidations could well yield significant public beneﬁts form of improved ability to
compete with other railroads and other transportation modes; extension of single-line service,
more efficient traffic routings, enhanced financial strength and cost reductions (especially

administrative and overhead costs). That has been the demonstrable experience of prior consoli-

dations in the rail industry, noththsta.udmg the shon-term’ service disruptions that have been

experienced in implementing recent combinatidns. The i ic and unpredictable nature of

economic forces, including the fact that many of the railroads’ customers and competing o

transportation modes are increasingly developing opéré;ioﬂ‘s’ at are national (even global) in

scope, makes it hazardous and inappropriate to assur'ﬁ‘e‘ that future rail consolidations are unlikely

to produce significant efficiency and service benefits or:to impose burdensome approval require-

ments based on such an assumption. See NS Comméms,-fM_cC llan VS at 7.°

d
i

For essentially the same reason, the Board:should adhere to its current approach-of

defining general policies and procedures in its merger guidei es, while leaving itself (and the

parties) flexibility to refine and shape how those policies are appli d based on the specific

¢ Insupport of its claim that further end—tb—endv-r"ail‘émquer

significant public benefits, DOT cites a recently released stu
tant. DOT at 13 & n.7. Based on a statistical analysis
suggests that railroads do not enjoy increasing returns.

¢ unlikely to generate

red by an economic consul-
nancial reports, the study
expanding the size of their . =
hodology used in the study, - ;
clusions. . The study, . -

, and does not address.at.al
ecognized preference for.and .
other pubhc beneﬁts

*the need for rallroads t
DOT’s mandatory swm:hmg

engage in differential pricing, a fmdmg that undermme he basis |
and other open access proposals ) :



transaction and record developed in an individual.epﬁsoliddtien proceeding. NS Comments at 7-

8. The Board therefore should not adopt specific ngxd and inflexible rules, or pre-defined merger 5
conditions, that would apply to all major rail consolidation egardless of the circumstances of a

particular transaction. Major railroad consolidations\ére not ﬁsceptible to treatment as “cookie

cutter” transactions. What is appropriate for one transactl f.;:oth in terms of evidence and
conditions, may be inappropriate for another The adverse eﬁ'ects of a particular transaction in’:
one area may be outweighed by its beneﬁcial'impae;s;in other areas, requiring a balancing .-process |
that would be impossible if rigid rules Were erected ::Ee:preinbtt” he identiﬁed adverse effects.

Neither the Board nor the parties can reasonably anticipate all issues that may arise in assessing;lf_f

the impacts of a future major railroad merger, and the Boa d’s rules should be structured to allow

-the parties and the agency the room they need to tailpf _the metimes c’onipeting public policy .
objectives to the circumstances ofa pafticular traneaetion}',
As a general matter, therefore, the Beard sheﬁld;use this rulemaking to refine ite o
merger policy statement to reflect the general policy objectlves lt seeks to promote through the
merger review process, and to update its rules govemmg the procedural and evidentiary requlre-
ments for individual rail merger applications. The rewsed rules should specify general subjects |

that rail merger applicants will be expected to address and the categorles of information they w;ll

be required to submit in their application. Thxs appmach sbould;place the burden on the

o e

applicants to fashion teétimony, merger impact analyses and commercial prdposals that respond to

the policy issues outlined in the rules. The adequacy of appl'k : ants submlsslon would then be

subject to scrutiny by the Board and interested pames and Wi gh d by the Board in the approval

process.

v




For example, much concern has be

applicants to preserve major efficient gateways:

applicants’ proposals (or any counterproposals ad

expressed about the need for ni_er_ger

propriate means of addressing this.

other pames) would then be

considered by the Board as one factor m its weig
proposed transactioe.' If the applicants’ p
Board approval of the transaction. This ‘épi;
come forward with pebposals, and accoi‘xz;iino Jat
Board’s underlying pohey concerns and thet are

case. This would encourage merger apphcants to

public beneﬁts and public harms of 2
, that faet would weigh againe;
the burdien on the appl’icants:.xi’o
ing interests, that address the .

e circumstances of a particular.

potential merger-related harms with at’fecte‘d ;iar;ies. i

I.  DOWNSTREAM EFFECTS

Most commenting parties (iﬁcludixigNS)‘ag,ree:gl with the Board’spreliminary :

determination to repeal its “one case at a time” rule and ¢

of a proposed major rail consolidation. NS Cemments-.at

rail merger applicants should submit evidence addres“smgr

transaction on other rail carriers (mcludmg thelr ability to provide adequate service). However

the opening comments.sreﬂect uncertainty;, ana‘-scm diffe

the potential i 1mpacts of their proposed

f views, a's to the approp’nate :

i
V
a
\
I

otiated, pnvate-sector solutions to )
|

|

|
|
P
|

SO~ called “downstream” lmpacts\

Vmually every party agreed that




nechanisms for considering such .

First, commenting parties expressed divergent views on the question whether the |

applicants or the Board should consider in a particul; ar "oceeding the impacts of possible

downstream transactions (i.e., proposed or hypothetical r: solidations that the first transac-.. - |

tion might induce). Some parties suggested that mer its should émalyie the public

interest effects of all possible responsive transactions (CSX), or at least the implications of a two-.

carrier rail system (UP), whil; others claimed that thggéj requirements would be futile and :;' |
burdensome (BNSF and CN).’ b

Norfolk Southern’s position lies fbetv.‘i‘f G emes. Nq agrees that the
impacts of downstream transactions should be an appropri ideration m rail merger cases;
but thinks that it wouid be impracticabie to impose of{:;‘rﬁet pl_icants the difficult (if not
impossible) burden of pfoving that hypothetical ﬁqturje‘:’-'rﬁil mergers would not occur or that, if

they did, they would be in the public interest. NS also doe:

lieve that merger applicants =

should be required to shoulder the burden of predicti,jn‘gfgnd justifying the final structure of the .
U.S. rail industry. But rail merger applica_nts should be required generally to address possible

downstream impacts of their proposed transaction (including possible downstream transactions). L !

More importantly, however, parties claimihg_ that'a paﬁiciila oposed consolidation will have

adverse (or beneficial) doWnstream impacts should Bc srequired to.come forweird with evidence

identifying and supporting those claims, and the'applirca'qt's' should at that point be required to

address those issues.

i

7 Cf,UPat4-5,CSXat9-11 & App. G; CN at 16-28; 13-.6;CPat 7.




Second, a number of parties 'sugge's'tedmrthel comments that the Board.sboqié

require consolidated proceedings with respect to separate major rail consolidations that are

proposed relatively close in time.* Norfolk Southgrp agree

at consolidated proceedmgs could 1‘

make sense in certain circumstances. - Adoption off' sp’ec ile requmng consolidation of

separate rail merger proposals, however, could have ‘unintended adverae eﬁ'ects For example 1f |
the Board adopted a rule requiring consolldatxon whenever a major rail consohdanon is an-

nounced (through SEC filing or STB pre-ﬁlm"g notice) within.90 days after the filing of another
merger application, p;irties could oppdnunist;éall ie the system by nmmg their merger 1
announcement to fall on the 89th or 9lst daydepe ding on their preferer{ces regardingkébnsolki;c‘_la— ‘
tion. To avoid such tactids, the Board%shouldifeta; discre! o order consolidation of écparéée

proceedings. NS believes the Board already liés.amgl'e uthy in this regard, and that no

specific rule change is warranted.

Third, various parties have suggested ‘different measures the Board should or

should not take to impose remedies for adverse downstream ffects. Some have suggested that

the Board can and should impose conditions on an earher osed transactlon in order to remedy

the adverse effects of later, even hypothetlcal transécttons thers sugg,ested that the Board should

retain jurisdiction over an earlier transaction m‘orderftorlmp_qse, roactive ,condmons later if

See, e.g., UP at 5, CSX at 9; CP at 7-8; D NGFA at 6, Wisconsin Centr
; ‘that m icani pplement their applicati
evidence addressing the-e ects of other merger prop: ced during the first proceedin;
See, e.g., BNSF at 15. % ) ’




necessary in light of subsequent transactions; while other pa l:e,s:fsfuggested that the Board lacks::;;
authority to impose conditions to remedy adverse downstrea’m eﬁects.g
Norfolk Southern belleves that it is unnecessary for the Board to address these

kinds of remedlal issues in its revised merger rules. Thei 1ssues are hkely to tum on the specific

circumstances of a particular claimed impact, and are npt"suseeptible to resolution by general rule. .

As a general matter, it is not clear what circumstances mlght ake it appropriate for the Board to.

burden one merger transaction with a remedial condition»desggnéd;to ameliorate the adverse

effects of another, subsequent transaction. And, asa vp(jliey matte r, the Board should look with

extreme disfavor on proposals to 1mpose new condmons retroactxvely on already consummated

merger transactions, which could raise serious due process anc r legal issues. On the other o

hand, circumstances might well warrant the Board imposing a qualified condition in one merger

proceeding to remedy adverse effects that would be realized only the event ﬁhat some other,

later rail consolidation were to be completed. However, these questions can and should be

addressed when and if they arise in a specific factual context. le t the breadth of the Board’s

conditioning authority, there is no need here for the Board to adopt a new rule on this subject.

. MERGER-RELATED PUBLIC INTEREST BENEFITS

Norfolk Southern and numerous other parties suggested in their comments that the i
Board‘should examine more ngorously merger apphcants clalms o ansacnon-related pubhc
benefits. In particular, it was suggested that apphcants'should b req ired to show that the
partlcular merger-related public benefits they are clalmm ;fhke}y cou not be achieved through

inter-carrier coordinations, alliances or otner measures rt.0 merger. NS Comments at

See, e. g., CP at 8; Iowa Traction at 2-5; Poﬁ Authdﬁt' at’



12-16. Some parties have complained that this sort of rule would impose on merger applicants

the impossible task of proving a nbgative.‘° As Norf '

outhern explained, however, the .

Board’s existing rules already generally require tht_it:th siimed benefits considered in the public
T |

interest balancing process must be genuinely merger-

1 proceedings, and that assertions that

claimed benefits could not be achieved without I require rﬁore detailed supporting

evidence. Whether particular claims of merger |
public interest determination is a question that 1d ded in individual cases.
more rigorously in future cases

how approved transactions are

consolidation application, to do so within the .épcéif' V time frame outlined in the application and tp

bear various types of penalties if claimed mer'ger\b‘ene'ﬂt are ﬂot realized. Some parties would ‘

achieved all of the promised benefits of prior. épprovéd.cdnso ations."!

€ese sorts of proposals are misguidedi

1



they are based on t;af_ﬁe studies and an operat,

prior, “base” year.: The studies also reﬂeét a

ensure that applican ¢
merger aphlicantsf

1d applicants to such a séandard, it would

almost impossible task for the Bqérd after the fact; to unravel a mergeci system’s po$;4c0n5u

mation operations

overages) in merg

sing a rule that railroads ‘in'a major rail consolid
have failed to deliver fully the promised benefits of a prior merger would make |




m

|

It 1s an understandable desire by many parties to have absolute, iron-clad cenair‘;ny

that a proposed major raif consolidation as implemented will conform precisely to the public

benefits and other claims set forth in the rail merger application. But the reality is that certainty is
: |
impossible and attempting to enforce the impossible through penalties and other adverse |

|

consequences is unrealistic and counterproductive. Projections or estimates of merger benefits|
are just that They should be reasonable and reflect good-faith analysis and judgment. The Board

should scrutinize them carefully and decide whether to approve a proposed consolidation on thé
|
basis of the best evidence it has before it at the time of decis'on. The Board should also monitoir
the impiementation of approved transactions and the extent to which the carriers are actually “
achieving public benefits (which may or not be the benefits onginally projected in the carr'icrs; rqi;il

consolidation application)
IV, SAFEGUARDING RAMHN. SERVICE
In light of the regrettable service problems the railroad industry (including NS)“ hqs
|
experienced during recent major rail consolidations, it was no surprisc that safeguarding rail ~ ‘
service (particularly during nierger implementation) emerged as a major issue of concern in the |
g
openmng comments  Norfolk Southern fully agrees, and suggested that the Board revise its merger
g

policy statement to make clear that the effects of a proposed major rail consolidation on the 1

adequacy of service to rail customers -- both during the short-term merger implementation period

(. continued) .
effect, it would impose a double penalty on shippers -- first through the failure to achieve the I
claimed public benefits of the first transaction and second through the denial of the potential
benefits of a later transaction If the later transaction would benefit shippers and the public, there

is no reason not to approve it and allow those benefits to be realized, whether or not some prior
transaction fell short of its claimed benefits,

21



and over the longer term -~ will be treated as a primary public interest consideration In that
regard. rail merger proponents should be required to make a particularly strong showing of
positive, merger-related service impacts as a prerequisite to approval of a proposed combination
NS Comments at 17-18."* Major rail consolidations should result in better, not worse, service to
rail customers. [t is therefore votirely appropriate for the Board to impose on merger applicants
an affirmative duty to show that their proposed combination will materially improve the overall
level and quality of service provided by the merged system."

No comumenting party expressed disagreement with the notion that the Board
should give closer scrutiny to merger-related service impacts. The opening comments reflecied a
wide variety of views on two broadly detined sets of issues relating to service  The first involves
the proper mechanisms for assessing (and monitoring) the service impacts of a proposed rail
merger. The second involves the issue of remedies for merger-related service deficiencies

A. Assessing Rail Service Impacts
Most commenting parties (including NS) suggested that the Board should require

rail merger apphicants to submat as part of their merger application an assessment of the service

"' The quality of rail service is, over time, heavily dependent on the adequacy of rail

infrastructure and capacity. Thus, NS's proposal to accord greater weight to service impacts in
the Board's merger review process embraces the issue of a proposed transaction's effects in
tacilitating investment in needed infrastructure and capacity. NS Comments at 24-26

" 1t bears repcating that the Board’s assessment of the service impacts of a proposed major
rail consolidation should focus on system-wide effects as a whole, and not on the impacts of
particular shippers viewed in isolation. No major rail consolidation can reasonably be expected to
produce significant service benefits for every single one of the thousands of individual shippers
served by major rail carriers. Some shippers may enjoy greater benefits than others, some may
reap no benefits at all and some may even experience a diminution in service. What should matter
for merger review purposes is the combined impact of the proposed transaction on the affected
shippers as a group. See NS Comments at 18-19n.13

-22.




impacts of their proposed transaction and a description of how service will be safeguarded during
the merger implementation process. NS Comments at 19-20. Variously described as service
integration plans, merger implemeﬁtaiion plans or service transition plans, the common thread
running through these various proposals is that merger applicants should be required to present,
as part of their merger application. a written plan that, among other things, would:

(1) Assess the existing, pre-merger level of service provided to shippers;

(2) Describe how the proposed transaction would affect that pre-merger
service performance,

(3) Analyze the adequacy of existing and proposed new rail infrastructure and
equipment to accommodate existing and projected post-merger traftic

volumes;

(4) Detail how the proposed consolidation would be implemented and how
implementation plans would affect service levels;

3) 1dentify major areas of potential implementation problems that might
adversely atfect service;

(0) Describe whatever contingency plans the applicants have or would put in
place to remedy merger-related service problems if they were to arise,

(7 QOutline the process the applicants will follow in communicating informa-
tion concerning implementation and service integration to affected custom-

ers and other interested parties; and

(8) Describe whatever remedies would be applied in the event that unantici-
pated service difficultics arise.

Norfolk Southern supports the proposal to require submission of implementation
plans It is, however, critically important for the Board to delineate clearly the appropriate
purposes, scope and uses of such information in proceedings before it. Unlike the operating plan

submiited as part of every rail consolidation application, the implementation plan should not
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comtain a static analysis of service impacts based on data for an arbitrarily defined, prior “base”
vear. 1fit is to have any real value in sateguarding rail service during actual implementation of an
approved rail merger and assistit  all interested stakeholders in ensuring successful merger
implementation, the implementation plan must be treated as an evolving, organic docﬁment, whic‘b
is continually revised and updated as traffic and market conditions change. merger implementation
proceeds and unanticipated developments or problems surface. The implementation planis a
guide for the applicants as they proceed to implement an approved consolidation. Realistically, it |
should become more detailed and precise as the merger review and implementation process moves":‘
forward. The plan should be submitted as part of the merger application and subjected to public
scrutiny during the course ot the Board proceedings (including post-consummation oversight
praceedings), but the primary focus of the Board’s procedures should encourage (indeed require)
the plan to be refined and moditied in light of give-and-take between applicants, on the one hand,
and the Board and its stail, on the other '* The incorporation of informal. non-adversarial
procedures to review and refine such merger implementation plans could cahance the planning
process and its_success in facilitating smooth implementation (){"z\rl approved rail consolidation

Most important of all, the requirement of a service integration or merger implementation plan

1% Several parties suggested that the Board might consider the retention of outside consul-

tants or a panel of experts to review applicants” merger impiementation or service integration
plans, cither to provide feedback to the applicants or to assist the Board in its review of merger-
related service impacts. See, e.g.. CSX at 12-13, Finger Lakes at 3 & Smith VS at 8-9. NS
believes this is a matter that should be left to the Board’s discretion in future cases as circum-
stances (including the adequacy of the Board's internal agency resources) warrant. Until the
Board develops experience in reviewing implementation plans of the type described here, it will
not be in a position to assess the need for outside assistance. For this reason, it would not appear
sensible at this early juncture 1o institutionalize the appointment of outside consultants in the
Board’s revised merger rules
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should always leave railroads with the freedom they need to respond immediately to emerging
service problems with necessary changes in operations, regardless of the plans described in their V}
formal written submissions to the Board ™

Given these salutary purposes, the proposed implementation plans should not be
regarded as establishing binding. unchangeable commitments by the merger applicants. The
implementation plan should be used to help guide and monitor merger implementation and its
effects on service. If initial plans are treated as binding commitments with enforceable penalties
for ron-comptiance (as a number of parties have suggested), however, the plans will never
élfectively serve their intended function and, most importantly, wiil be counterproductive and not
in the public interest as the inflexibility generated by such plans would have the very likely eflfect
of impairing and degrading service for a large number of rail shippers

It is also important that the rules requiring the submission and review ot a service
integration or merger implementation plan be sufficiently flexible so as to permit individual
ratlroads to develop appropriate types of service-impact data and information that are realistically
within their ability to produce and that can be tailored to the needs of a particular transaction
The Board should reject a rigid. “one size fits all” approach. It should instead foilow the

approach of the agency’s existing regulations prescribing the preparation of operating plans and

' Responding to unanticipated service problems, whether or not refated to the implementa-

tion of a merger, typically requires prompt and decisive action by a railroad. The merger
implementation process therefore must not become so burdened by administrative requirements
that railroads would be prevented from taking unilateral action to remedy service problems in
their incipiency. A railroad must be able to react to forces which adversely affect service, whether
or not they are merger-related. Indeed, many of the factors that cause railroads to make daily
adjustments in their operations -- weather, strength of harvests here and abroad, environmental
law changes, global economic conditions, changes in production schedules of rail customers, etc.
-- have nothing to do with railroad consolidations.
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other impact analyses and include in its revised es a description of the general subje

the applicants should address in their mergqf- i_m‘p ition plans and the general categéf.igs:}'of
information and data they should include w1th the plans rather than a catalog of detailed evidenti-
ary requirements. |

One specific area in which this kmd flexibility is S very important relates to
quantitative service performance measures (or ¢ A number of parties 'expressed b
dissatisfaction withlthe service peffonﬁa;iée;irftétﬁc Board has requxred railroads to submlt iin
recent rail consolidétidn traﬁsactions, includif}'g he data NS and CSX regularly submit to the
Board in connectio‘i;i,'with its oversight of ihg ‘Conrail t ction. Specxﬁcally, some commentqrs
v ‘ 0 assess the railroads’ service levels

dors, and that merger applicants

r some defined pre-merger “base”
period and thereafter throughout the Board-’s’ ‘mer“ r review and oversight process, more - |
individualized metrics such as individual shipr‘nenti;tr sit tirhes, cycle times or car supply

performance."’

Imposing a requirement that~rai|»mgrgéf,.appliéants develop and submit such
specific, individualized service metri@s would be imwdrkdbl n practice and competitively

objectionable as well. ‘As the Board and vits.staﬁ‘ will recall, the development and implementation .,

of the necessary data systems to produce reliable se: ics for the Conrail transac_tidn g

required extensive eﬁ'ort and negonatxon Rallroads idely divergei\t and often inéompdt

; NITL at 19; CPUC a r Lakes, Smith VS at 16-18
3-5; DuPont at 7-8; Willl ms, O’Connor VS:at.5 L at 11-12; Transition at 10-11; N
at9. ) -




systems for measuring train and car movement a Tvice performance. Some cafri

may have systems in place to capture reliable do

ansit or cycle times; othersido‘ n

And carriers invariably measure these statistics differently, with data systems that measure

and departure times differently, that exclude time associated with various functions in different

ways, and similar variations.'®

This means that; eve

ailroads proposing to mergé:_.b’oth .

detailed rules specifying the type of service p‘e‘rfom‘i ics to be used in future rail—_cbnsb

dation cases. Ratheri xt should allow pames to work hrouj

the difficult aata issues and dgﬁe p

appropriate accommodations in mdmdual cases

The required generation and submiésio in er proceedings of shipment-

specific transit time, cycle time or other service perf

confidentiality and competitive issues. The rolr‘tine dl such information would permit

shippers to obtain commercially sensitive data’ abcut 1 ompetitors. Cf,49USC

§ 11904 (prohibiting dnsclosure of shrpper—speclﬂc data) F

s reason, several parties urged

the Board to require more aggregated service metnﬁcs!d' as for broa“ldly defined traffic

18

rvice performance metncs
easure what its rule

One party that h_as proposed a rule requmngmore reci
(UP) candidly admitted that it does not have
require railroads to submit.. UP at 7 (car supp dat:

o)



develop systems to generate accurate, comparable

specific basis, these efforts must necessarily be li

proposals and should not be prescribed in detail int

proposal§ to require applicant
ice will not be disrupted as a -
result of a proposed combination (particulaﬁy uring
“indemnify” or compe;;ate \shippers (and sho
associated with serious service failures. | Matﬁfﬁartne
mechanisms to énforce such “guaranteeé,” includin

damages and access remedies, binding expedited arbi atio

As Norfolk Southern explained in iis:o ning nents, these proposals to

s are counterproductive and

nderstandable desire by varibu

om merge?—related servnce

2 See, e.g.,NGFAat9.



have proposed) would:l')‘jé countesgroductive: has neither the experience nor the

resources to become a catch-all claims adjudicat matters are beﬂter left to the court

to arbitral remedies proi}ided under individual rail transportation contracti.
Fourth, requiring mandatory service “‘guarantees” and compensation for merge

related service failures would also circumvent pri resolution of service dispute

Norfolk Southern has had its share of ekperieﬁge i disputes‘:j‘. It has been able to

work out, to the mutual satisfaction of both partlcs lutions of rail service 1di;sp',uté

with most complainingiéhippers, usually without res on. In the:_process, Norfblk

Southern has agreed in some cases to compensate affected shippers for the costs of alternative

transportation and to m@dify,;frail transportation contracts, and has offered numerous rate, service

and other commercial concessions to resolve significant; legitimate claims of service deficiencies.

It is unlikely that these éi’fonS;would have 'beeri‘i's:ucces"sﬁil rs had easy resort to automat

“guarantees” and dama




A number of comméntihg parties

compensation for all direct and indirect injuﬁq's s

failures, including imposition of liability for.cons

potential liability (wh:ch ifailroads do not bear

railroads would havé'::tf) adjust the rate levels the

reflect the costs of pbtential liability for co
railroads charge today do not reflect the risks (an

which can be enormous and unforseeable. It is |

impose such liability as a condition to apprc;s;al? rail mergér. Shippers seeking a :

guarantee against possible consequential‘injuri : related service interruptions shoule

secure sﬁch protectidﬁi thfough negoiiatioﬁjs%iiyit Iroads, and payment of rate lev
that reflect the risks (and potentially enoﬁﬁéhSrcg s) iability, o; through the purchas{;e‘;gzi ‘
insurance. | ; L

Althouéh Norfolk Southern ﬁ'nﬁly el  mandated service guarantees an
creation of new remednal mechanisms for rﬁ%:rge relaf ce disputes would be unsound a
‘ ‘ erger applicants to provide shnppers:

najor rail consolidations willnot . |

matter of law and policy; NS is sensitive to ‘i:l"‘l_e need for r.

and other‘ affected intéréétﬁ greater as;uran&é that propo
result in service dismﬁtidn_é. The Board’s fé;/iscd rules should nat dictate specific

AR uch assur%mces as an important
iew process, leaving it tothe
crete proéosals for as:

applicantiva that th;eir"ﬂp u




develop workable pﬁbpgsals for assuring rai

problems will Be reéérdgd as a factor weighi

allows the merger applicants in the first ins
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“One-Llimp D

Many commenters réprgSéi)ﬁ;pgfshg er interests urged the Board to abrogate its

“one-lump” doctrihe, which provides th“ait,:ip; tli; ; f contrari; evidence, an exclusi.\‘{g!y‘{

served rail shipper does not suffer compet the serving raiiroad merges witha |

connécting rail carrier in a purely vertic"_?ﬁ, ol ombination."‘5 As Norfolk Sduth. m‘has

explained, however, the doctrine is supp blished economlc prmcnples and: has‘

been sustained by the courts. NS Com oreover the doctrine erects no .

insuperable barrier to the assertion of claims ve vertxcal foreclosure, but sxmblyi\

ing that a railroad which provides'

requires shippers to present plausible evidence

exclusive rail sei'vié;év'tb a particular shipper enhance ility to charge supracompetitive=j-ate$

by combining with a competmve downstream pite severalliopportunities, no shippe -

has offered any concrete evidence successfully ¢ e validity or application of the “one-

lump” theory.* The‘re is, therefore, no rea'son‘ ¢ 'to abandon it. Issues of claimé‘gii

%(...continued)
considered on a case-by—case basis.

at 19-22; WCTL at 25-26; Otter
MPACT at25-26; Dow at 3-7.

3 See,e.g, ARCat2-3;SPlat6, 16, NlT
Tail at 9-10; EEI at 4—5 ‘Consumers at 5- 7; Am_

ting shippers in the recent Con
ee,eg., ARC at 3; EEIatS F

sents -- Conrail Iﬁ(;. ,‘ Decision




adverse end-to-end céﬁipeﬁtive impacts sh nsidered in individual.ca

ail consoli(@ation proposals tha
pressed iné:reased conce;rn ab
rline freigk;t traffic. AsNS'
nfounded. There are today qnly
jor Class I railroads, reﬁe&in ‘
li‘igh-densits/ routes. Thé;é :

established, efficient gateWay.;s are urﬂikgly td be closi llt of a majc;; rail consolidé;tipn;

Nevertheless, because the issue of gateway closures ha: uch significance in light of th

current structure of the mdustry, NS suggested tha th vised mefger policy should

include provision for the maintenance of major efﬁcx . NS Corriments at 34-39.

Many commenting parties urged the Board to kéep gateway: * while ﬂ}ost railroadsitiike

¥ Some commenting parties complained” that a

of a bottleneck rail segment, vmg}ght reduce ship
the so-called “contract exceptlon to the general

3 See e.g., DOT at 13
at 23; DuPont at 8, Dow at 7




vation measures, and some 0

concrete proposals similar to that présented‘ by.

Thus,:’;t'h/qr‘e is widespread cor‘lsg: oard should adopt a polis;y

onsolidation proceedings. In

ntify majér gateway ’prése;va

as an important policy pbjective and place ti r applicants to come fdiﬁ\ré:d‘ '

a specific proposal to meet that objective. ‘N opening cdmments one such
proposal for preservingﬁz_ymajor eﬁicienﬁ gati ts at 37-39. Under this propo,

ger applicants would be req

to keep open major, commercially significant gate he major Midwest and Missi
n request of a shipper,’ comm
carrier or contract rateé‘ to apply to the post f traffic oiver the covered

gateways in conjunbtion_-zwith another railroad se y. Absent agreement 'ofy,‘th

required to establish a sepérate

m the gateway, leavin_gb'.‘tylive)' '
complete the interline moveme;
ectively preserve shippers’ :pre-
arriers serv?ing a major, efﬁmen

ffect of extending the reach of

at 33; CSX at 20-23; CPat 14-



called “bottleneck™ rail segments It reflects a reasonable accommodation of the competing

desires to preserve shipper routing options while maintaining the railroads’ ability to promote

effictent routes and exploit the economies of expanded single-line service. And it avoids the w
disastrous inefficiencies of the discredited regime of /)7&/ gateway conditions, which required
railroads to keep open virtually all gateways (however inefficient) and undermined genuine rai};to-%
rail competition by freezing through rates over competing routes '’ NS's approach would be
enforceable through the workable arrangement of requiring (if necessary) a merger applicant to
quote a separately challengeable rate to apply to its portion of interline service over the covered

gateway NS urges the Board to give this proposal consideration, although the details of the

|
|

measure -- including identification of the specific gateways and shippers covered by it -- should be
{
left for determination in individual rail consolidation proceedings * *

In making determinations n individual consolidation cases about which gateways

the applicant carriers should be required to keep open, the Board should remain mindful of the

" Several commenting partics suggested that the Board should regi.i e the maintenance of

open gateways through imposition of various soits of arbitrary rate caps tor joint-line movements
or mtroduction of Board scrutiny of “commercial closing” issues. Sce, e.g., SPI at 8-9, AG
Processing at 0-7, NGIA at 10-11, Bunge at 7-8  These proposals arc administratively unwork-
able, would contradict the Board's maximum rate standards and would embroil the Board and the
parties in policing equality of rates over competing joint-line routes, with all of the attendant
mefliciencies of the old N 7&/ conditions and the “commercial closing™ doctrine.

¥ Norfolk Southern thus agrees that the Board’s revised merger rules should address the
potential eftects of future major rail consolidations in closing efficient gateways. Some comment-
ing parties, however, seek to impose on merger applicants a requirement that they also reopen any
previously closed interchange upon request of a shipper. See, e.g., DOA at 16, EEI at 4. PPL at
23; Dow at 7. These proposals are not addressed to ameliorating the effects of proposed rail
mergers, but instead seek to restructure existing rail operations. That alone provides sufficient
reason to reject these proposals. The proposals are, in any event, unsound as a matter of policy.

They would re-introduce the system of mandated open routings and inefficient traffic flows that
almost destroyed the railroad industry
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importance of not dictating establishment of new gateways, as opposed to ordering maintenance
of existing gateways which handle significant amounts of traffic. As the Board understands,
railroads have established particular gateways for the interchange of trattic based on real-world |
considerations of economy and efficiency. All things being equal, railroads are entitled to their
long hauls, especially for originating shipments (see 49 U S.C. § 10705(a}(2)), and that economic‘:‘
reality, coupled with the carriers” mutual incentive to establish efficient physical interchange
operations, explains the location of existing interchanges for major traffic flows Efforts to
imposé by regulatory tiat locations for mandatory interchange -- including adoption of a rule
providing shippers the ability to seek imposition of conditions on mergers requiring the establish- |
ment or maintenance of gateways in locations that the interchanging carriers themselves have not
selected -- should be avoided.  The current major gateways reflect a balancing of revenue, cost
and service issues between borh of the connecting carriers, which government regulation couid
|

casily upset ‘

B. Attempting to Inject New Rail-to-Rail Competition Through Forced
Access

The Board and the 1CC tor many years have followed a consistent poitey of
preserving existing rail-to-rail competition in rail mergers, without attempting to “enhance” vail-
to-rail competition or create new competitive rail options where they did not previously exist
This approach is in accordance with law and precedent, and has been approved by the ciourts
Notably, the consistent application of this policy by the Board and the 1CC in all major rail

consolidation proceedings during the past decade has ensured that no shipper previously receiving



direct service from two or more railroads has become “captive” to a single railroad as a result of a
i
merger.

In this proceeding, however, a number of shippers have claimed that prior mergers,
have left the rail industry less competitive than it was many years ago. This claim is dcmonstrably‘;
false. While there are indeed fewer Class 1 railroads, they compete more intensely over broader
geographic regions than ever betore. No shipper has been deprived of multi-carrier rail service as ‘
a result of the rail mergers and consolidations of the past decade, and shippers overall have
benefitted enormously from the larger carriers’ ability to offer extended single-line service that
permits freight to move more efficiently, and more competitively, across greater distances than
ever before, and significant capital investment in new rail infrastructure  The extended reach of
larger raitroads has permitted them to compete more effectively with trucks and other modes. as
well as with each other, oftering shippers more competitive transportation options. Thus, prior

rail mergers have produced more competition, not less

Despite this successful history, the Board has requested comment on whether it
should abandon its time-tested policy of preserving existing competition in raill mergers, and
instead adopt a new policy of “enhancing, rather than simply preserving, competition ™ ANPR at
7 This potential policy change has attracted considerable attention, but httle agreement.
Shippers who expect to receive a financial windfall from this potential change in policy have
rushed to embrace it (and to propase more extreme measures), while raitroads (including Norfolk

Southern) have opposed the proposal for a number of important reasons  See NS Comments at

39-51; AAR at 2-8 & Rockey VS




Among other things, shippers have proposed to implement this policy shift through
the adoption of mandatory open switching in terminal areas (thereby overruling the Midrec
decision),*' mandatory establishment of separately challengeable rates over bottleneck segments
(thereby overruling the Bottleneck decision),™ compulsory grants of trackage rights for the benefit
of shippers now served by a single railrcad and other forced access proposals * These proposed
industrv-wide changes would amount to a fundamental restructuring of rail regulation and of fhe
rail industry, abandoning well-established regulatory principles and precedents that have served
railroads and shippers well since the enactment of the Staggers Act in 1980. These industry-wide
open access proposals are beyond the scope of merger policy and beyond the Board’s existing
regulatory authority under current law

Moreover, the open access proposals advanced by shippers would do nothing to
improve rail service  If applied to any significant body of rail traffic and services (as many
commenting parties advocate), they w;nuld serve oaly to drive rates down, far below sustainable
levels, precluding railroads from recovering their costs of service They would transter needed
revenues from raitroads to shippers of less competitive tratlic -- generally large, economically

powerful shippers whose rates are already subject to rate reasonableness regulation Perhaps

Yo Midee Paper Corp. v Chicago & North Western Tramsportation Co., 31C C.2d 171,

179 (1986), aff 'd sub nom. Midiec Paper Corp. v. United States, 857 F 2d 1487 (D C. Cir
198R8)
W STB No 41242, eral, Central Power & Light Co. v. Southern Pacific Transportation
C'o. (served Dec. 31, 1996), aff 'd sub nom. MidAmerican Inergy Co. v. STB, 169 F 3d 1099 (8th

Cir ) cert. denied, 1205 Ct. 372 (1999)

W See,eg, NITL at 11-18; CMA at 11-18, WCTL at 19-22; ARC at 4-7, DOA at 2, 12-17,
CURE at 5-6, EET at 5-6; TFI at 3-6, NGFA at 10-12.
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most important, all of these proposals would result in decreased onerating efficiency, increased
operating costs, impaired service, and diminished investment in infrastructure. Thus, while these
proposed policy changes might provide temporary financial windfalls to particular shippers
(especially to large shippers), they would condemn the rail industry and the shipping public to a
downward spiral of decreased investment and declining service. These pernicious results would
occur at the very time when the Board has determined that the “key problem™ facing railroads is
how to improve service to shippers and increase investments in infrastructure. ANPR at 3 The
open access proposals advanced by shippers would only exacerbate the service problems that have
troubled the industry in recent years, and that have received particular emphasis in this proceed-
ng
In prior cases, the Board and the 1CC have rejected efforts by shippers to use rail

merger proceedings as occasions to scek enhanced competitive rail service options. As noted in
Narfolk Southern’s opening comments (at 30-31), the Board recently rejected shipper requests to
impose an “open access” merger condition that would have required UP to apen the entire
Houston terminal switching district to access by other railroads  Sve STB Finance Docket No
32760 (Sub-No  20), Union Pacific Corp. -- Control & Merger — Southern Pacific Rail Corp.
[Houston Gulf Coast Oversighi]. Decision No. 10 (served Dec. 21, 1998) (“Honston Gulf Coast
Oversight ™). In rejecting these requests, the Board clcafly stated the economic and legal
principles precluding such relief.

Well-established transportation faw recognizes that some shippers are served by a

single railroad. . . Because the railroad industry is not an open access industry,

and because some shippers may pay more than others under the law that we

administer, merger proceedings are not used as vehicles to equalize the competi-
tive positions of shippers generally [A] well-established principle of rait
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merger law is that the conditions the Board imposes in a merger proceeding are
designed to ameliorate specific merger-related harm, not to simply add more
competitors
Houston Gulf Coast Oversight, at 2-3° The Board and ICC have articulated these same limiting
principles many other times.**

The basic legal and economic principles underlying this policy have not changed in
the past |8 months (or in the 26 years since the enactment of the Staggers Act). Nonetheless,
shippers have seized on the Board’s request for comments on this policy as an invitation to
propose a fundamental restructuring of rail regutation. The Board should reject these proposals *

1. Open Access Proposals Are Not Merger Related

The apen access proposals advanced by shippers in this proceeding seek to

address, and alter, the fact that many, if not most, rail shippers are directly served by only one rail

3

See, e.g., STB Finance Docket No 33388, CSY Corp. -~ Control & Operating Leases -
Agreements -- Conral Ine. Decision No- 89 (served July 23, 1998), at 48 (“In evaluating claims
of competitive harm, our general practice is to distinguish harm caused by the transaction from
disadvamages that other railroads, shippers, or communities may have alreadv been experienc-
ing”), STB Finance Docket No 33550, Canadian Nanonal Raitway Co. - Control -~ s
Ceantral Corpr., Decision Noo 37 (served May 25, 1999), at 20 (same), STB Finance Docket

No 32760, Hmon Pactfic Corp. -~ Control & Merger -- Southern Pacific Rl Corp., Decision
No 44 (served Aug. 12, 1996), at 100 (same)

' The commenting parties that advocate forced or open access measures offer little in the
way of new evidence or arguments. The Board and the 1CC have heard -- and consistently
rejected as unsound -- these same arguments in numerous prior proceedings Norfolk Southern
and the other railroads have frequently submitted testimony and argument refuting the legal and
cconomic basis for such open access proposais. See, e.g., STB Ex Parte No 575, Comments of
the Association of American Railroads (filed Mar. 26, 1998); STB Docket No 41242, Comments
of Association of American Railroads (Oct.i5, 1996). id., Comments and Evidence of Norfolk
Southern Corp. (Oct 15, 1996); /., Rebuttal of the Association of American Railroads (Oct. 25,
1996). Rather than attempt to duplicate this analysis in the short period of time for reply
comments in this proceeding, Norfolk Southern (jointly with CSX and UP) is submitting with
these reply comments in two separately bound volumes a selection of comments and evidence
from prior proceedings addressing these issues
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carrier. These proposals would “create” additional competition for all shippers, wheiher or not
their existing raif service was atfected by 2 merger. They would do so even if a shipper had
aiwavs been served by a single railroad (which is true for virtually all solely served rail shippers),
and even when that shipper’s rail service and competitive transponation options would otherwise
be unaffected by a merger. They would grant such relief even when a shipper previously had
made a conscious decision to locate its facilities on the line of a particular railroad, electing not to
position itseif to utilize the services of a competing railroad. They would do so even when a
shipper has bargained for and received rate concessions or businesé development assistance from
a railroad in exchange for locating its facilities on a particular raii line. And they would impose
open access requirements even if the rates paid by shippers are reasonable under controlling
maximum rate reasonableness standards and, indeed, even if such rates are below the
180% revenue-variable cost threshold for Board regulatory jurisdiction

Clearly, the open access propesals advanced in this proceading are not limited to
ameliorating the effects of a particular merger, but are aimed at introducing additiona] rail-to-rail
competition. Che fact that a particular shipper traditionally has been served by a single carrier has
nothing to do with rail mergers in the past. present or future. This is especially true because, as
noted above, the Board and the 1CC have taken great care to ensure that shippers are not left
“captive” to a single railroad as a result of a rail merger. The market did not support two
railroads building in to serve the shipper originally, and generally does not support such two-
carrier service today (for otherwise it would have happened). Shippers are thus asking the Board
to manufaciure rail-to-rail competition that the marketplace itself has not produced and cannot

support




For this reason, as the Board recognized in the Houston Gulf Coast Oversight
proceeding, there is no principled basis on which to limit shippers’ demands for open access
conditions or to decide which shippers or locations should be granted access and which should
not. As the Board stated:

The Consensus Plan.is premised on the idea that shippers should, wherever

possible, be served by more than one railroad . . . 1f we adopt the Consensus

Plan, then there is no basis ot which we could refuse to provide for open access

throughout the rail system.
/d. at 2. The Board declined 1o grant the requested relief precisely because it was not addressed
to ameliorating any ~dverse competitive effect of the UP/SP merger and, for that very reason,
there was no principled ground for limiting the proposed open access to particular shippers or, for
that matter, to the Houston terminal  Recognizing that open access would threaten rail industry
viability and implicate policy issues going far beyon. the question of the impacts of the UP/SP
merger, the Board properly concluded that the rcqucslcd open access reform should come (if at
all) from Congress, and was beyond the Board's authority

The advocates of open access in this proceeding effectively confirm that the relief
they scek is unrefated 1o mergers. Many such advocates clearly state that open access conditions
(including the various forced access measures outlined in the ANPR) should be extended to aff
shippers and to the entire rail industry, whether or not the pﬁims mvolved are atfected by or even
involved in a rail merger ™ Indeed, some proponents assert that it would be untair and discrimina-

tory for the Board to impose access conditions only on merger applicants, because it would have

“‘ See, e.g.. ARC at 2, 6. NITL at 12-18; Otter Tail at 6-8; OG&E at 3-4; DuPont at 4-5, 8-
9 Dowat 3, 7-8



the effect of favoring some shippers over others, simply because the railroad serving them is
involved in a merger proceeding ™

Norfolk Southern agrees that there is no principled limiting factor by which the
Board could impose an open access condition for the benclit of some shippers and not others
But that fact simply shows that any attempt to “enhance” competitiop through an open access
condition would go far beyond the Board’s acknowledged, legitimate goal of ameliorating any
adverse effects of rail mergers Rather, such an attempt would constitute re-regulation of the rail
iﬁdusuy through the “back door” of merger conditions. The Board has previously acknowledged
that such re-regulation is beyond its current authority, and that any such radical changes in rail
regulation would require legislation ™ Indeed. recognizing the Board's lack of authority to
impose such a radical change in the elements of rail economic regulation, some of the proponents
of open access forthrightly called on the Board to seek such authority from Congress. ™! Norfolk

Southern does not believe that such legislation is appropriate, but it does agree that the Board has

N

See, e, NITL at 12, PPL at 8-10, Otter Tail at 8, OG&E at 3-4
o See, e.g., Honuston Gulf Coast Oversighe, at 2, STB Ex Parte No 875, Review of Rail
Access & Competition Issues (served April 17, 1998), at 6 (“[a]lthough access to more routing
options could provide additional competition in some circumstances, the statute does not provide
these uccess remedies on demand; a showing of need is required’) (emphasis added), Letter
From STB 1o Senators John McCain and Kay Bailey Hutchison (dated Dec. 21, 1998) (conclud-
ing, based on record developed in STB Ex Parte No. 575, that open-access proposals raise basic
policy issues that are more appropriately resolved by Congress rather than the Board). See also
Midtec Papesr Corp. v. United Stares, 857 F.2d 1487, 1488 (D.C. Cir. 1988) (concluding that
agency lacked authority under the Staggers Act to impose a regime of open access: “[w]e have
not found even the slightest indication that Congress intended the Commission in this way to
conform the industry more closely to a model of perfect competition™).

1

See, e.g., ARC at 6; DuPont at 11, Montana Wheat & Barley at 7
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no power to undertake such sweeping re-regulation under current law  In any event, the open
access proposals advanced by shippers are both unnecessary and unwise, as described below.

2. Open Access Proposals Would Serve No Purpose But To Shift
Needed Revenues From Railroads To Selected Shippers

The open access proposals advanced in this proceeding would force railroads to
share their privately-owned property with their competitors, permitting their use of these facilities
to serve any shipper on demand Proponents of open access seek 10 drive rail rates lower by
artificially injecting additional competition where market forces have not created it. This is, in
essence, an attack on demand-based differential pricing. But differential pricing -- which allows
rail carriers to charge less competitive traffic rates reflecting a higher mark-up over variable costs
than rates charged to more competitive rail traffic, subject to the Board's ’maximum rate standards
-- is widely accepted as the only practical means for railroads to recover their iotal costs of
service  The open access proposals offered in this proceeding would, if applied to any significant
body ot railroad freight traflic, undermine if not destroy the railroads’ ahilit._v to engage in
differential pricing. thus threatening the financial viability of the rail industry  The purpose and
cffect of these proposals would be to drive rates down below reasonable, sustainable levels, for
the sole purpose of transferring revenues from railroads to selected kshippcrs As Professor
Baumol explains in his attached testimony, there s no justification for utilizing the rail merger
rules to advance this dubiocus goal.

A rumber of shippers proposing open access schemes seem to suggest that
additional rail competition is needed in order to prevent railroads from charging unreasonably high

rates. A close review of these comments, however, shows that these shippers stop short of




alleging (much less demonstrating) that the rates they pay are actually unrcasonvabie The thrust
of the complaints by open access proponents is that so-called “captive” shippers pay higher rates
than shippers of dual-served traflic, not that the rates they pay are foo high  But this is as it
should be under the system of demand-based differential pricing that every responsible observer
agrees is necessary for a system of efficient. viable rail .transponation service. So-called “capuve”
shippers must pay differentially mgher rates if the railroad industry is to survive It is understand-
able that some shippers which lack direct rail competitive options would prefer not to be burdened
with differentially higher rail rates, but if through forced access or other regulatory measures
“captive” shippers were entitled to railroad rates with the same average or below-average
markups over variabie costs that competitive traflic enjoys, the railroads would never be able to
cover their full costs, including their huge fixed and common costs *

It is not surprising that commenting shippers have not come forward with any
cevidence that their rates are unreasonably high  As the Board knows, current regulations provide
“captive” shippers, including small shippers, with adequate procedures and remedies to ensure
that their rates are reasonable  The Board has not hesitated to apply these procedures o protect
captive shippers, and has ordered substantial rate reductions and reparations, as it deemed
appropriate, in a number of cases in the past tew years  The availability of these procedures, and

the Board's recent decisions applying them, also serve to provide a useful benchmark in rate

** Lower prices is a laudable objective, particularly from the standpoint of purchasers. But

driving down prices is not invariably a public benefit. For example, invalidating patent protection
would surely result in lower prices for prescription drugs, but only at the cost of reduced
incentives for research and development and investment in new and better products. So too with
the railroad industry, the Board cannot presume that rate reductions for “captive” shippers is
without qualification or limitation necessarily a good thing

- 46 -




negotiations, facilitating private r

“captive” shippers have adequate prote@:tion ;

framework.

to constrain rail earnings generally{

Givén these facts, the openécce_s

sole purﬁose of ennchmg these. : '_
companies, while threatemng the ranlroads abl]:ty to "'., in and |mprcbve the mfrastructure

i

needed to provide quahty service to all shlppers




and railroads would be deprived of any opportun
strikingly in the comen;s of the Edlson Electric I

ingly -~ asserts that competitive acce;‘;ss charges must elow total @st in order to encol

competition. EEI ét 5-6 (<. .. it maj be appropriate

switchiné_ rate [for EEI’s proj

t below t;‘;otal costs 1f suéh is -
‘: .
appropriate level”). EEI dog

open access switching regime] at a level above variable

" necessary to permit competition to continue or to-

e forced to provide service-a
| .
{

not survive under such a regi

not explain how the rgil:oads could ;{pssibly’ Survi\{e

below total cost. The answer, of course, is that railroads.

The'cdmrhgnts of the U.S. Depart portation ;(“DOT"’) éckncwledgg

that differential pricing is essential to the financial health ail industry. DOT at 12-13

n.6. Indeed, the economic study commissioned byb, eferenced |p its comments confi

trates coni;vincingly that mOSt G
\
ing their total costs, and condemn

the need for a system of differential pﬁcing, and further d
forced access proposals would precluée railroads frbih reco

the rail industry to financial fanlure DOT which advocates egislation mapdatmg open termmal

43

roads for forced access fail to o
nd revenues down could pos
roposes a/scheme of compulso
lroad. WCTL’s proposal, . i
ginal, historic cost of the railroad’ "
vith the established economic =~
d-alone cost standard, fxat :

For similar reasons, other proposals to compensat
address the basic issue of how measures designed to dri
be consistent with compensatory access. WCTL; for
trackage nghts on demand with compensahon to th

rallroads must recov ' tes ‘that reﬂect the replac
providing rail service. :To use simple terms, a ho
$5,000 but that today has a fair market value of $40
market at current, not historic, value. If the owner.

100 yea.Ts agoata cé of
e valued by a competitive

would do. The Boérd ; el reful n
shippers that ,thenr open access proposals would adequ
their purpose is to drive fatés down.

-48-




switching and other open access measures, did no
economist.  But the economist’s findings suppor
because it would conttadict sound railroad economic;

industry.

ciency, increase costs and impede rail éervi‘ce. As WS, railr&pds have worked

tirelessly over the past two decades to Improve theu' opnr g efficiency, é:@nsolidating .t:raﬂ‘xc,»‘,,: :
increasing traffic densnty on main lines, eliminating 1 un ‘r ce! witching %md interchangés‘,
extending their length of haul and wrmgmg cost savmg? fi eir systemzs at kevery opﬁonﬁni.,
" Shippers have beneﬁtted from these mcreased eﬁ'ncteﬁcnes th n improveii seryicé andvin

declining rail rates.

’ R B . | . . »
fewer single-line movements, and more movements in interchange service on sthchmg arrange-

~ments, operating efficiency will decline cbrrespondingly.‘ A an mterchahge to a former




single-lin> movement can increase transit times by a day or more, while impairing accountability,
trustrating shipment tracing eftorts, and increasing total costs significantly.

It is no answer to these concerns to assert that “competition” will magically
produce increased operating efficiency. In normal rail operations, market forces provide
appropriate incentives for railroads to cooperate in improving operating efficiency wherever
possible.** Railroads normally work together to establish efficient interchange points and other
mutually beneficial operating arrangements. In forced access regimes, however, the normal
incentives will be absent or reversed, as the host railroad will have no economic interest in
assisting its competitor in achicving operating efficiencies. At best, forced access will result in
traftic movements over ineilicient routes and interchanges that would never occur if market forces
were allowed to w6rk These ineflicient movements can only increase total costs of service, while
impeding managerial efforts to unprove rail service Thus, while open access may result in driving
rail rates even lower for certain shippers. it will decrease rail revenues, increase total costs, and
degrade rail service, all at a time when ratlroads are struggling t0 improve operating efficiency and

to provide better service to shippers.

" As the testimony of AAR witness Rockey demonstrates, railroads achieved dramatic gains

n productivity during the past two decades, and passed these gains on to shippers in the form of
lower rates. AAR, Rockey VS All of this took place without open access, proving that existing
competitive constraints and other economic incentives are sufficient to stimulate cost reductions,
innovations and efliciency gains. But the principal opportunities for squeezing costs out of the
rail system have now largely been exhausted. and it would be unrealistic ta assume that -- what-
ever system of economic regulation is applied to the rail industry -- railroads will continue to
achieve the kind of productivity gains that were experienced over the past two decades. It is just
as unrealistic to assume that introducing two-carrier rail access for all or any significant group of
solely served rail shippers will magically produce significant additional cost reductions that, like a
newfound pot of gold. will pay for the rate reductions that open access measures would cause.

0-
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4. Forced Access Proposals Would Preclude Additional Invest-
ments In Infrastructure

As described above, there is no doubt that the open access proposals offered by
shippers in this proceeding would dramatically decrease rail revenues and increas. (otal costs,
while impairing operating efficiency and degrading service. Simple math dictates the result of this
equation: fewer funds would be available for maintenance of existing rail assets, and further
investments in additional infrastructure and improvements would be reduced. Thus, the adoption
of any of the open access schemes proposed in this proceeding would produce a downward spiral
of decreased investment aid degraded service.

Proponents of open access offer simphistic rhetoric about the benefits of competi-
tion in general. But these proponents fail to focus on the very real problems that would result
from any attempt to impose artificial competition in the rail industry by regulatory fiat. Norfolk
Southern embraces competition that is established and supported by genuine market forces. But
the open access proposals oftered here would fail to establish sustainable competition and would
lead to the ruin of the rail industry, to the detriment of railroads and shippers alike

Norfolk Southern urges the Board to apply sound cc.unomic analysis n evaluating
the open access proposals betore it and to reject these proposals as unnceessary and unwise. But
if the Board chooses to adopt an open access proposal that neither compensates railroads
adequately for their assets nor permits them to earn suflicient revenues to recover their costs,
Norfolk Southern respectfully requests that the Board adopt one more concomitant change in rail
regulation granting railroads the right to exit markets freely if they cannot sustain continued

operations. Open access proponents in this proceeding sing the praises of competition and the
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virtues of competitive markets. But in truly competitive markets, firms that are unable to earn an
adequate return on investment are (‘rée to exit the market, to redeploy their assets, and to reinvest
their capital in markets where they can earn adequate returns  Freedom to enter and to exit is the
sie qua non of competitive markets  The Board shou:ld not adopt a regulatory regime granting
unimpeded freedom of entry in rail markets, unless it is prepared 10 grant the corresponding
f‘reedom of exit.

VL.  SHORT-LINE AND REGIONAL RAILROAD ISSUES

The opening comments included requests by various furties for new merger rules
affording special protections to short-line and regional railroads In addition to demands for
service guarantecs and compensation for merger-related service disruptions (an issue that raises
essentially the same issues previously discussed), various short-line advocates proposed rules
requiring the abrogatdion of contractuai limitations on the interchange of traffic betwecen short-lines
and other independent caniers (so-called “paper™ and “steel” barriers)y and varous pricing, access
and car supply guarantees **

As Norfolk Southern prcﬁuusly explained, these short-line measures are blatantly
protectionist and -- as DOT has noted -- are unrelated to the impacts of rail consolidations. NS
Comnients at 53-55, DOT at 23-24 There is therefore no conceivable justitication for adopting
these proposals as requirements for future major rail consolidation proposals. In any event, these
pranosals (including most elements of the so-called short-line “Bill of Rights™ advocated by

ASLRRA and supported by some parties) involve longstanding commercial issues between the

* See, e.z., ASLRRA at 5-8, MRL at 6-7; Farmrail at 15-29; DME a1 6-11; NiTL at 20-21:
AFPA at 4; WCTL at 22-24; PPL. at 24-26; New York at 15-17, Kansas at 15-16; Oklahoma at 4-
9
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major railroads and smaller carriers. Some of these issues were addressed in the 1998 Railroad
Industry Agreement, and those that were not continue to be the subject of active, productive
dialogue. As the Board has previously found, these issues should be resolved through private-
sector negotiation and, particularly begausc they are unrelated to rail mergers. should not be
addressed in the Board's revised merger rules.*

In particular, there is no justification for adopting rules abrogating existing
contractual “paper” barriers on the right of short-line carriers to interchange traffic with other
railroads. These restrictions were the product of negotiated contracts that reflected mutually
beneficial terms for the sale of rail lines to new short-line operators, and formed an essential
component of the overall consideration for the line sale transactions  There is no sound basis for
the Board to require rescission of the short-line carriers’ solemn contractual obligations as a
condition to approval of a proposed major rail merger.

Proposals to ban merging railioads from negotiating any new “papet” (or “steal”
barricrs), while also unjustified as a remedy for adverse merger impacts, is unsound for a different
reason  Such a reqquirement not only would put the Board in the position of abrogating lawful
contracts for reasons unrelated to the eftects or necessary implementation of a rail consolidation,
but it would discourage major railroads from negotiating favorable terms tor future line sale ’
transactions, making it more hikely that unprofitable or marginally profitable rail lines would be

abandoned rather than sold to new short-line operators. Because no public policy objective

£

See STB Ex Parte 375, Review of Ruil Aceess & Competition Issues (served Mar 2,
1999) inolding in abeyance petition seeking rulemaking to eliminate unreasonable “paper barriers”
on ground that it would “quickly overturn a privately negotiated settlement, completed at our
direction™)
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would be served by such a result, the Board should reject proposals to prohibit traftic iﬁterchangc
restrictions in tuture short-line sale transactions
AR IR E.\'IP[.CYEE ISSUES

In a proceeding that may well determine the future étructure and viability of the
U8 railroad industry, there is nothing to be said for revisiting narrow employee issues that have
been htigated again and again before the ICC, the Board, and the courts. Norfolk Southern, the
other Class I railroads, the National Railway l.abor Conference, and the largest rail labor union,
United Transportation Union ("UTU”), have shown that any changes in the Board's longstanding
policies and practices respecting employee protection should result ﬁ‘mﬁ pri&atcly negotiated
arrangements and corresponding legislation, and that the Roard need not and should not take up
the matter now V’

Against this, other labor orgamzations (speaking through the Rail Labor Division
of the Transportation Trades Department, AFL-CLO (“RL.D™)) used this occasion to offer their
standard employee protection wish list - including ch0 dismanlling of 1C A-based procedures for

modifying labor agreements; protection against relocation; and attriton protection®® - which the

Y See NS Opening Comments at 55-61, NRLC at 1-27, CN at 30, BNSF at 28-29. ('SX at ‘
28-32 f
" In the same category is RL.D’s proposal (RLD at 25-29) that the Board compel railroads

to furnish employees “test period average™ (“TPA™) data on demand. The ICC recently rejected
the contention that an employee is entitled to TPA data prior to a determination that he is a
“displaced employee” within the meaning of New York Dock Article 1, Section 1(b) 1CC Finance
Docket No. 31922, Sub-No. 1, Wisconsin Central Lid. -- Purchase Fxemption - Soo Line
Ratlroad Co. Line Between Superior and Ladysmith, WI (Arburation Review) (served April 13,
1995, revised April 18, 1995) This threshold determination depends on whether the employee
has been placed in a “worse position” -- that is, a position that pays a lower wage rate -- not
whether his aggregate earnings in a given month happen to be lower than his average pre-
(continued. )
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ICC and Board consistently have declined to impos ce of vollmtary agreement.

proposals are transpar'ehtly opportunisiie and owe not policy concerns that gave ris

this proceeding. There is no argument in favor of the pro' ition that subjecting future transac-

prevent service problems, or otherwise ;promote any
in this proceeding
The proposal that employees be penm 1 t monetary benefits without -

relocating with their work, for instance, has been off

interests -- and reieete‘d.'by th
ICC and the Board -- in neaﬂy all majorz' rail cohsolid ions since the Board's cur_lﬁe
rail consolidations standards were adopted. T he lC ade clear ghat railroads'jare‘,,
permitted to relocate work and employees in order t’ ‘public beréeﬁts of transaetlooe
and that compensating employees for their €conomic lisﬁes the {equiremente of the
agency's mandate (now codiﬁed in49US.C. § 1 132; se a “fair arrangement” for th

protection of affected emoloyees."’ More recently, t feafﬁrmedi that an employee’

48(_.continued) »
transaction compensation. TPA data are used in. measor
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determination. RLD’s objective in seeking such'data
distinct considerations. F :

173, 230 (1982); Wllmmgton erminal Ratlr



obligation to relocate as a precondition to receiving ew Yo ock monetary benefits is a “bas

part of the bargain” embodied in the protective cond;;;qns t the New York Dock condxtlo

adequately pvrotect against resulting hardships, “whf;'_'th@f,t e is a relatively short one o;-' a
longer one.”®' RLD does.not justify a feexaminati‘qﬁ-’j
new examples of labor's longstanding complaiﬂts.
Reopening'employee prote'g:tior'x:'is's‘l; : » interfere wnh efforts to re,é.ch
voluntary agreements. 'fo date, as all cbmnie‘ﬂt‘atd ed the raiiroads have not bee

able to reach an agreement with the rail orgamzatnons UTU. But it would be gqnif '

s no sense for the Board tod
) and other organizations :

ad it up with costly enhance-

ments of labor’s design.” It would be contrary to the letter an spirit of the UTU agreement for
the Board to use that agreement as justiﬁcation'f‘orvlmppsx_n he railroads terms to whlch they

have not agreed. lndeed; the UTU agreement éxpr,,e» )};pr hat its terms will not: be

5%(...continued) :
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prescribed as a condition imposed and administere by he Board and that the parties wi,ll‘»ys?eek‘ _

legislation to codify the agreement terms. Moreovéf; the specific proposal TCU makes here

-- which would permit the union to select the applicable lal greement whenever work is

transferred from one location to another -- would rendér the v hole arrangement unworkable. :
The proposal is so overreaching that it was not even made, much less seriously considered, in -
negotiations.* In all events, these matters are exclusively for negotiations.

VIII. CROSS-BORDER ISSUES

The opening comments raised a variety of concerns about pbtential cross-border :

impac.i~ of future major rail consolidation proposals, ':génerally ‘ocusing on those involving

Canadian railroads, mcludmg the extra-temtonal apphcatnon ofU.S. safety rules potential

merger-related shifts of traffic from the Umted States to, national secunty and defense-

readiness issues, possible Canadian government interference in railroad operating practices

(including car supply) ahdprvi"(:ing, and numerous ot hing in these comments has

persuaded Norfolk Southern to alter its earlier view that ssues can be dealt with.

adequately on a case-by-i;asq»@asis in the context oﬂ part

r rail consolidation progbs”al_

In its opening comments; Norfolk Southern suggested tha

d amend its merger rules to |-

require, in cases involving railroads operating outside the U ates, the submission of an

operating plan and other _irnerg”iér-impact analyses addressi ire combined rail system,.

2 Under estabhshedN Yark Dock standardsv as the ons»tcknowledge (TCU at 12) the




including its operations and activities outside the Uni t NS Comments at 62-63, M

parties, including DOT and a broad spectruni of railroad # ipper interests made similar

proposals.®® The proposal is eminently sensible for the re NS has previously described, and.
the Board should therefore adopt it.

IX. ENVIRONMENTAL AND SAFETY ISSUES .

Notwithétanding the Board’s stateme ‘ R that the scope of this

rulemaking would not extend to its environmehtal_';re 4 ] proceduxées (ANPR at 6 &
n.15), two comménting ,;Sanies seek changes in theB ations andliprocedures pert@iq'
to the assessment of merger-related impacts ovxi"'t'h_e‘., n and on saf‘eity.54 The Board
should adhere to its determination not to addressﬁs regulati&_ns in this procggdin:
-- regulations the agency acknowledged gio not?abél)fr": ec mergers‘:in any event,
The Boafd has properly re:.jiterat'et.i‘ {hla'ft ail safety céncems are a,pn'rha'
focus of its comprehensive review of environmeﬁta! iss to railroad merger procé;éd
ings. Close cooperation betwgen the Board and the Federal Railroad Admin{stration (FRA)
ensures that safety issues are thoroughly addressed in raill jer cases. }l'he Board ar»lvc\i;tlhei
FRA have developed an c‘e’{fecti‘ye inter-agéncy approach'to the fu julation alid evaluation of “

Safety Implementation Plans (‘?SIP’s") required of recent: er applican{:s. In additioh;,as

noted in the ANPR, the Board -and the FRA have through : iy oint rulemaking proposéd a

% See,e.g., UPat 19:21

'SX at 23-25; NITL a
4-5;, Weyerhaeuser at 6. ' L

at 15-16; Canadian Pulp at

*  See DOT at 27-31; Cleveland at 3-8. )
- 58



set of federal regulations to address railroad merge

coordinated manner.*

merger cases, the Board cbminues to address othe_f"vr‘e‘le 1
review procedures mandated by 49 C.F.R. § 1105. T

the process for ensuring that rail safety concerns ar opriate consideration by the:

erational and other issues

works best on a case-by-case basis. Given the‘uniqu

presented by each propbsed rail merger, Norfé]kS rs with the Board’s aséess@e’h

Moreovéf',}}'t’hl“e suggestions mad , rd regulaﬁon of grade cros
traffic movements and crbssiing ciosures; would nagement i‘pf freight trai’ﬂcﬂ
by the Board, but without the critical beﬁeﬁt( o daily cha{;ges in traffic |
conditions available only in tﬁe field. As}t‘he,ré‘c n “culties hal’ve shown, the ’

operation of a complex fail system requires cdtiétaﬁt and well-informed decisio

making at all levels. A more complex restnctwe re n cannot solve the o}

issues that sometimes result in ‘blocked crossmgs N has found that the hé

-

to address such a problem when it occurs is to enga

community to determine the cause for the blogkag ffective solutions.*

3% See STB Ex Parte N '. 574 Regulatlons on Safe
Railroad Consolidations, Mergers Acqmsmons of

tart Up Opéralions (s_e'ﬁr
Dec. 24, 1998). '
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